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On January 11 2006 the Den Bosch District Court rescinded a system development contract, but 
refused to order the supplier to give the customer its money back, even though the market value of the 
system was €0. 
 
Facts 
OGP instructed Van Mierlo to develop an electronic acupuncture system. Van Mierlo exceeded the 
development budget of €91,000 and failed to deliver the system at the agreed time. The development 
costs, when calculated on a time and material basis, amounted to €125,000. OGP sent a letter to Van 
Mierlo declaring that the latter was in default and stating, according to the court, that "the work 
performed was covered by the money already paid and that it would be unreasonable to invoice 
additional amounts for the development". OGP had already paid €25,000 to Van Mierlo. 
 
Decision 
The court agreed with OGP that failure to deliver the system at the agreed time constituted a breach 
justifying rescission of the contract. The consequence of rescission is that each party must "undo the 
performance already provided". If, by its nature, the performance of one or both parties cannot be 
undone, the party benefiting from the performance must reimburse the other party for the value of the 
performance on the date of receipt. Applying this rule to the case, Van Mierlo should pay back the 
€25,000 received from OGP and OGP should reimburse Van Mierlo for the value of the system 
supplied. 
 
In an interim judgment, the court ruled that the value of the system at the time it was received was 
equal to at least €25,000. The court based this conclusion on OGP's statement in the notice of default, 
which the court interpreted as an acknowledgement of that value by OGP. The court then appointed an 
IT expert to determine the value of the system received (in excess of €25,000). The expert calculated 
the value according to three different methods. From the values calculated by the expert, the court 
chose the market value. However, the expert set the market value at €0, as there was no transferable 
technical documentation on the basis of which the system could be further developed and maintained 
by a third party. 
 
In its final judgment, the court rescinded the contract but, despite agreeing with the expert that the 
system had no value, ruled that OGP could not get its money back. The court stood by its ruling based 
on OGP's statement - that is, that the value of the system supplied was at least €25,000. 
 
Comment 
Whether the court's interpretation of OGP's letter was correct is questionable. In the notice of default, 
OGP probably meant that, in the unlikely event that Van Mierlo succeeded in delivering a fully 
functional system, OGP would never pay more than the sum already paid. This did not mean that OGP 
would not claim its money back if a fully functioning system were not delivered. On the contrary, 
since OGP had no interest in a system that was not fully functional, OGP could have been be expected 
to claim its money back in such a situation - which it did. 
 
Therefore, the lesson to be learnt from this judgment is clear: customers should be careful when 
formulating a notice of default for a system developer and when giving the developer a last chance to 
perform. Otherwise, the customer's words may be construed (or misconstrued) in such a way that it 
cannot get its money back if the contract is subsequently rescinded and the system does not function 
and has no value. 
